December 18, 2000

Colond Allan B. Carradll

U.S. Army Corps of Engineers
Norfolk Didtrict

803 Front Street

Norfalk, Virginia 23510-1096

Attn:  Gerad Tracy
Regulatory Branch

Re:  Arlington Plantation Home Owner’s
Association, Permit Application
Number 00-V0283-30, Northampton
County, Virginia

Dear Colond Carrall:

This document transmits the U.S. Fish and Wildlife Service's (Service) biologica opinion based on our
review of the above referenced proposed construction of arock groin and proposed backfill of sand
located in Northampton County, Virginia and its effects on the bald eagle (Haliaeetus | eucocephal us)
and the northeastern beach tiger beetle (Cicindela dorsalis dorsalis) in accordance with section 7 of
the Endangered Species Act (Act) of 1973, asamended (16 U.S.C. 1531 et seq.). Your August 2,
2000 request for formal consultation was received on August 8, 2000.

Thisbiologica opinion is based on information provided on your August 2, 2000 letter, the September
25, 2000 public notice, telephone conversations, field investigations, and other sources of information.
A complete adminigtrative record of this consultation ison filein this office. Thisletter dso providesthe
separate comments of the Service and the Department of the Interior pursuant to the Fish and Wildlife
Coordination Act (48 Stat. 401, as amended; 16 U.S.C. 661 et seq.), which are included following the
biologica opinion.

Consaultation History

5-10-00 The U.S. Army Corps of Engineers (Corps) sent the Service a species notification form
indicating that the project may affect the northeastern beach tiger beetle.

6-7-00 The Service and the Corps conducted a Site visit.

6-23-00 The Service sent afax to the Corps recommending forma consultation. Thefax aso
mentioned that an eagle nest was nearby.
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8-2-00 The Corps sent the Service aletter requesting initiation of formal consultation.
8-8-00 The Service received the Corps request to initiate forma consultation.
8-24-00 The Service sent the Corps aletter stating that the request for forma consultation was

received and was complete. The letter stated that the Service expected to provide the
Corpsahiologicd opinion no later than December 21, 2000.

8-30-00 The Service conducted aSte visit.
9-25-00 The Corps published the public notice.

BIOLOGICAL OPINION

DESCRIPTION OF PROPOSED ACTION

The Corps proposes to issue a permit to the Arlington Plantation Home Owner’ s Association,
Arlington Plantation, Northampton County, Virginia pursuant to section 404 of the Clean Water Act
and section 10 of the Rivers and Harbors Act. The applicant has applied to construct a 75-foot long,
20-foot wide rock groin and to place 450 cubic yards of sand dong 130 linear feet of the Chesapeake
Bay shordine. The groin will extend 45 feet channdward of the mean high water (MHW) shoreline and
will cover amaximum of 900 square feet of intertidal subgtrate. An existing groin islocated 280 feet to
the south. Thefill sand will cover no more than 4,000 square feet of intertidd substrate to a height of
two feet above MHW. The gpplicant’s stated purposeis to trap moving sand dong the shoreline to
restore the beach and protect the shoreline againgt future eroson. Maps and drawings of the Site are
enclosed.

A Corps permit has been previoudy granted to Habitats, L.L.C. (Patrick Hand) (94-V1418-30). The
work was |located on the northern haf of the shoreline (excluding the spit) and consisted of congtruction
of 1,750 linear feet of rip-rap and congtruction of five 75-foot long stone groins. Following formal
consultation, the Corps issued Regiona Permit # 19 (RP-19) on November 6, 1995.

Along the southern half of the property, an additional Corps permit (96-V1229-30) was granted to
Patrick Hand (issued as an RP-19) on October 21, 1996. The additional work consisted of
congtruction of 500 linear feet of rip-rap and construction of two 100-foot stone groins at both ends at
a45-degree angle. The permit was conditioned per informal consultation. On August 28, 1998, atime
extension until October 21, 1999 was granted for the work.

The "action ared’ is defined as al areas to be affected directly or indirectly by the federa action and not
merely theimmediate areainvolved in the action. The Service has determined that the action areafor
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this project is the section of the beach between Old Plantation Creek and Elliott’s Creek that stretches
from the northernmost existing groin north to a point 300 feet north of the proposed groin. Since the
existing groin islocated 280 feet to the south of the proposed groin, the total linear feet of shordlinein
the action areais 580 feet. For avisua depiction, the action areais shown as beach sections 9 and
9Aain Knidey's (2000) sketch of the beach, which is enclosed.

The action areawas determined by severd factors. The area between the northernmost existing groin
and the proposed groin isincluded in the action area because sand is proposed to be added to the
beach there. Sand movement between the groins will be affected since the purpose of the proposed
grainisto trap moving sand. Furthermore, Knidey (1990) dated that groins “can actudly cause
eroson adjacent (usudly to the south) to these structures. These structures may interrupt and capture
sand from longshore movement and build up the beach around the structure but rob sand from the
downstream shordine” If erasonislikely on one sde of agroin, then accretion is likely on the other.
A study of aeria photographs of the beach between Old Plantation Creek and Elliott’s Creek from
1995-1997 revedls that the northernmost groin caused sand accretion 300 feet to the north. Therefore,
the proposed groin will likely affect the project area 300 feet north of the proposed groin.

STATUS OF THE BALD EAGLE IN THE CHESAPEAKE BAY RECOVERY UNIT

This information concerning the bald eagle was provided to the Norfolk Didtrict in abiologica opinion
dated June 23, 1998 for permit application 96-1438-18 from the Corps of Engineers, North Atlantic
Divison, Norfalk Digtrict (CENAO).

STATUS OF THE NORTHEASTERN BEACH TIGER BEETL E RANGEWIDE

This information concerning the northeastern beach tiger beetle was provided to the Norfolk Didtrict in
abiological opinion dated April 2, 1998 for permit application CENAO 97-1951-30.

ENVIRONMENTAL BASELINE

Satus of the Bald Eagle Within the Action Area - There isabald eagle nest (nest number VANTO8-
01) within 750 feet of the proposed groin. That nest is considered active according to the Bald Eagle
Protection Guiddinesfor Virginia (U.S. Fish and Wildlife Service and the Virginia Department of Game
and Inland Fisheries 2000). The nest was occupied in 1998 but was not active during the breeding
seasons of 1999 and 2000. An occupied nest is one where apair of adult eagles was present during the
breeding season (December 15 to July 15 in Virginia), even if there is no evidence that eggs were laid.
Nests will be considered abandoned when they are not occupied for three consecutive nesting seasons.
The Service s Virginia Fidd Office and the Virginia Department of Game and Inland Fisheries may be
able to determine whether the nest is considered abandoned as early as January 2001.
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Status of the Northeastern Beach Tiger Beetle Within the Action Area - Adults and larvee of the
northeastern beach tiger beetle have been consstently found within the action area since 1995 (Knidey

2000). During the period 1995-2000, Knidey (2000) found an average of 28 adult and 18 larva tiger
beetlesin the action area per year. Beach section 9 (shown in the enclosed drawing) averaged 1.4
meters in width, and beach section 9Aa averaged 5.9 metersin width (Knidey 2000).

EFFECTS OF THE ACTION ON THE BALD EAGLE

Direct Effects - Activity during the construction phase could cause nest abandonment, and/or loss of
€ggs Or young.

EFFECTS OF THE ACTION ON THE NORTHEASTERN BEACH TIGER BEETLE

Direct Effects - Direct impactsto the tiger beetle will result from the crushing of adult beetles during
congtruction. Placement of equipment and materias on the beach, foot traffic, and vehicle use within
the congtruction area will result in temporary loss of habitat for adults through disruption of their daily
activity patterns (i.e., foraging, mating, basking, egg-laying). Larvad tiger beetleswill beinjured or killed
through crushing, didodging, and entombment during congtruction of the groin and during thefill of 450
cubic feet of sand. Larva beetles will dso be prevented from feeding during that time due to their
sengtivity to vibrations, movements, and shadows, resulting in injury and potentidly degth. Existing
habitat for both larva and adult beetles will be permanently lost within the footprint of the groin between
mean low water and the landward edge of the beach.

Interrelated and | nterdependent Actions - An interrdated activity is an activity thet is part of the
proposed action and depends on the proposed action for its judtification. An interdependent activity is
an activity that has no independent utility apart from the action under consultation. No activities
interrelated to or interdependent with the proposed action are known &t thistime.

Indirect Effects - Indirect effects are defined as those that are caused by the proposed action and are
later in time, but still are reasonably certain to occur (50 CFR 402.02). Groins are designed to capture
sand from longshore movement; however, groins interrupt the pattern of sand movement, and
accelerated erosion may occur on adjacent shorelines. Previous groins between Old Plantation Creek
to the north and Elliott’s Creek to the south do not gppear to have had a significant effect on the natura
beach profile (Knidey pers. comm.). The congtruction of another groin will not likely have a noticegble
effect on the beach profile nor Sgnificantly dter long-term adult and larva tiger beetle densities.

According to the gpplication, the beach will be of community use. Building the groin and adding thefill
sand are likely to make the beach more desirable for human activities. Consequently, an indirect effect
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of the proposed action isincreased foot traffic on the beach. The increased foot traffic will adversdy
affect tiger beetle habitat and will harm tiger beetles in the future, particularly in recruitment of larvae
(Knidey and Hill 1989).

Past shoreline activities between Old Plantation Creek and Elliott’s Creek did not include beach
renourishment, though this project includes the addition of 450 cubic feet of sand to the beach. While
long-term effects of beach renourishment are not known, short-term effects are detrimenta to larvae
(U.S. Fish and Wildlife Service 1994). Tiger beetles are sengtive to sand grain size, though they do
have some tolerance regarding grain size (Knidey pers. comm.). Renourishing with sand grainsthat are
very different in Sze from the existing beach could cause tiger beetles to abandon the beach.

Future maintenance of the proposed shordine stabilization structures may not require Corps
authorization. These activities may result in injury or death to adult and larva tiger beetles through
heavy foot traffic on beach areas, use/stockpiling of heavy equipment, and stockpiling/placement of
materids. Maintenance activities may a0 result in temporary or permanent habitat loss. These
activities may result in further impactsto the tiger beetle population a this Ste.

CUMULATIVE EFFECTS

Cumulative effects include the effects of future Sate, triba, loca, or private actions that are reasonably
certain to occur in the action area consdered in this biologica opinion. Future federd actionsthat are
unrelated to the proposed action are not considered in this section because they require separate
consultation pursuant to section 7 of the Act.

Congtruction of shordine stabilization structures (e.g., riprap, bulkhead) landward of MHW may occur
within the action areain the future and such activities would not require Corps authorizetion. Thistype
of activity could adversely affect tiger beetles directly through desth or injury during pre-construction
and congtruction activities and temporary and permanent habitat loss. Any surviving larvae would likely
die during winter storms and erosion because their ability to migrate landward would be restricted.
Additiond future activities that may affect the northeastern beach tiger beetle include congtruction of
shoreline stabilization structures (channdward of MHW) and use of dredge materia for beach
nourishment. These activities will require a permit from the Corps and will be reviewed when afederd
permit is applied for.

CONCLUSION

After reviewing the status of the bald eagle, the environmental basdine for the action ares, the effects of
the proposed action, and the cumulative effects, it isthe Services biologica opinion that the proposed
actionisnot likely to jeopardize the continued existence of the bald eagle. No critica habitat has been
designated for this species; therefore, none will be affected.
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After reviewing the status of the northeastern beach tiger besetle, the environmenta basdline for the
action areq, the effects of the proposed action, and the cumulative effects, it isthe Service's biologica
opinion that the proposed action is not likely to jeopardize the continued existence of the northeastern
beach tiger beetle. No critica habitat has been designated for this species; therefore, none will be
affected.

INCIDENTAL TAKE STATEMENT

Sections 9 of the Act and federd regulation pursuant to section 4(d) of the Act prohibit the take of
endangered and threstened species, respectively, without a specid exemption. Take is defined asto
harass, harm, pursue, hunt, shoot, wound, kill, trap, capture or collect, or to attempt to engage in any
such conduct. Harmis further defined by the Service to include significant habitat modification or
degradation that resultsin deeth or injury to listed species by sgnificantly impairing essentid behaviora
patterns such as breeding, feeding, or sheltering. Harassis defined by the Service asintentiona or
negligent actions that create the likelihood of injury to listed species to such an extent as to sgnificantly
disrupt norma behavior patterns, which include, but are not limited to, breeding, feeding, or sheltering.
Incidental take is defined astake that isincidentd to, and not the purpose of, the carrying out an
otherwise lawful activity. Under the terms of section 7(b)(4) and section 7(0)(2), taking that is
incidental to and not intended as part of the agency action is not consdered to be prohibited taking
under the Act provided that such taking isin compliance with the terms and conditions of thisincidenta
take statement.

The measures described below are non-discretionary, and must be undertaken by the Corps so that
they become binding conditions of any permit issued to the gpplicant for the exemption in action 7(0)(2)
to apply. The Corps has a continuing duty to regulate the activity covered by thisincidentd take
gatement. If the Corps (1) fails to assume and implement the terms and conditions or (2) fallsto
require the applicant to adhere to the terms and conditions of the incidenta take statement through
enforceable terms that are added to the permit, the protective coverage of section 7(0)(2) may lapse.

AMOUNT OR EXTENT OF TAKE

The Service anticipates one pair of adult bald eagles with its progeny could be taken as aresult of this
proposed action. The incidental take is expected to be in the form of harassment to the adults and
degth to eggs or unfledged eaglets.

The Service will not refer the incidental take of any bad eagle for prosecution under the Migratory Bird
Treaty Act of 1918, as amended (16 U.S.C. 88 7 03-712), or the Bald Eagle Protection Act of 1940,
as amended (16 U.S.C. 88 668-668d), if such take isin compliance with the terms and conditions
specified herein.
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The Service anticipates incidentd take of the northeastern beach tiger beetle will be difficult to detect
for the following reasons: individuas are smdl, larvee are difficult to identify correctly, finding a dead or
impaired specimen is unlikely, and losses may be masked by seasond fluctuations in numbers.
However, take of this species can be anticipated by loss of beach habitat within this section of beach
where the density of tiger beetles is known due to monitoring for the past five years.

The Service anticipates a temporary loss of 130 linear feet and the permanent loss of 20 linear feet of
tiger beetle habitat. The temporary losswill be aresult of adding the fill sand, and the permanent loss
will be aresult of condructing the groin. Furthermore, the Service anticipates a small number (fewer
than 100 adults and fewer than 50 larvae) of northeastern beach tiger beetles could be taken as aresult
of the addition of fill sand and the congtruction of the groin. The incidenta take is expected to be
harassment to adult beetles or lethd in the form of crushing adult or burying larva tiger beetles.

REASONABLE AND PRUDENT MEASURES

The Service bdlieves no reasonable and prudent measures are necessary or appropriate to minimize
take of bald eagles. Bad eagles have never laid eggs a thisnest (VANT98-01). If thenest is
unoccupied during the 2001 breeding season, the nest will be declared abandoned since 2001 will be
the third consecutive year that the nest will have been unoccupied.

The Service believes the following reasonable and prudent measures are necessary and appropriate to
minimize take of northeastern beach tiger beetles:

o] Construction activities must be conducted when adult beetles are not present.

o] Human activity, materids, and equipment on the beach must be minimized to reduce the impact
to adult and larvd tiger beetles.

o] Sand grain Sze should be within the tolerance limits for larva tiger beetles.

TERMS AND CONDITIONS

In order to be exempt from the prohibitions of section 9 of the Act, the Corps must comply with the
following terms and conditions, which implement the reasonable and prudent measures described above
and outline required reporting/monitoring requirements. These terms and conditions are
nondiscretionary.

Monitoring is usudly required to determine the extent of take. In thisingtance, however, the Service
does not require monitoring impacts to the tiger beetle for the severa reasons. The action areaand
anticipated teke levels are smdl. Extensive monitoring has been conducted at the action areafor the
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past five years. The results of the past monitoring appear to show that the addition of groinsin this
section of beach have not significantly affected tiger beetle populations. The Service does not believe
that monitoring will contribute to the scientific understanding of the northeastern beach tiger beetle.

1.

No congtruction, earth-moving, or placement of materials or equipment will occur on the beach
between June 1 and September 15 of any year.

No maintenance of the groin between June 1 and September 15 of any yesr.
Materias will be transported to the beach only on an as-needed basis.

No use of vehicles or heavy equipment will occur on the beach outside of the applicant’s
property boundaries.

No refueling of vehicles or equipment on the beach.
No use of pesticides on the beach.

At least 60 days prior to the proposed construction, the Corps or the applicant must provide
two vids of sand to the Service a the address below. Each vid should contain at least 250
milliliters of sand (& least Y2 cup). One via should contain sand from the exigting beach in the
location where the fill sand is proposed to be added. The second via should contain sand from
the source of thefill sand. The Service will then determine whether the proposed fill sand is
suitable prior to find authorization to place the sand on the beach.

The applicant is required to notify the Service before initiation of construction and upon
completion of the project at the address given below. All additiona information to be
sent to the Service should be sent to the following address:

VirginiaHdd Office

U.S. Fish and Wildlife Service
6669 Short Lane

Gloucedter, Virginia 23061
Phone: (804) 693-6694, ext. 104
Fax: (804) 693-9032

Care must be taken in handling any dead specimens of northeastern beach tiger beetle that are
found in the project areato preserve biologica materia in the best possible gate. In
conjunction with the preservation of any dead specimens, the finder has the responsibility to
ensure that evidence intringc to determining the cause of death of the specimen is not
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unnecessarily disturbed. The finding of dead specimens does not imply enforcement
proceedings pursuant to the ESA. The reporting of dead specimensis required to enable the
Service to determineif take is reached or exceeded and to ensure that the terms and conditions
are gppropriate and effective. Upon locating a dead specimen, notify the Service at the
address provided.

The Service believes that one pair of adult bald eagles with its progeny and asmall number (fewer than
80) northeastern beach tiger beetles could be incidentally taken as aresult of the proposed action. The
reasonable and prudent measures, with their implementing terms and conditions, are designed to
minimize the impact of incidental take that might otherwise result from the proposed action. If, during
the course of the action, thisleved of incidenta take is exceeded, such incidenta take represents new
information requiring reinitiation of consultation and review of the reasonable and prudent measures.
The Corps must immediatdy provide an explanation of the causes of the take, and review with the
Service the need for possible modification of the reasonable and prudent measures and the terms and
conditions.

CONSERVATION RECOMMENDATIONS

Section 7(8)(1) of the Act directs federd agenciesto utilize their authorities to further the purposes of
the Act by carrying out conservation programs for the benefit of endangered and threatened species.
Consarvation recommendations are discretionary agency activities to further minimize or avoid adverse
effects of a proposed action on listed species or critica habitat, to help implement recovery plans, or to
develop informetion.

Due to the amount of shordine stabilizatior/ateration taking place dong the shordline of the
Chesapeake Bay, the Service recommends that mitigation for adverse impacts to northeastern beach
tiger beetles and for loss of its habitat be undertaken. As the Corps continues to issue permits for
shordine dteration within the Chesgpeake Bay watershed, the amount of habitat available for the
continued existence of this speciesis decreasing. For recovery and ddisting of the tiger beetle within
the Chesapeake Bay of Maryland and Virginia, at least 26 populations must be permanently protected
at extant gtes (U.S. Fish and Wildlife Service 1994). The Serviceis concerned that in the near future,
projects proposed in aress critica to the continued existence of the tiger beetle will result in jeopardy to
the species.

Due to the immediate threets to the species, the Service recommends that the Corps require mitigation
for this project. Because the proposed project is located in an area dready sgnificantly atered by
shordline stahilization structures and anticipated take is minima, compensation of 1:1 is recommended.
That is, 580 linear feet of shordine with an appropriate upland buffer should be permanently protected
viaa permanent conservation easement. The Service will be glad to work with the Corps and the
gpplicant to locate and preserve such an area.
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For the Service to be kept informed of actions minimizing or avoiding adverse effects or benefitting
listed species or their habitats, the Service requests natification of the implementation of any
conservation recommendations.

REINITIATION NOTICE

This concludes forma consultation on the action outlined in the August 2, 2000 request to initiate formd
consultation. As provided in 50 CFR § 402.16, reinitiation of formal consultation is required where
discretionary federd agency involvement or control over the action has been retained (or is authorized
by law) and if: (1) the amount or extent of incidentd take is exceeded; (2) new informéation revedls
effects of the agency action that may affect listed species or critica habitat in a manner or to an extent
not considered in this opinion; (3) the action is subsequently modified in amanner that causes an effect
to the listed species or critica habitat not consdered in this opinion; or (4) anew speciesislisted or
critical habitat designated that may be affected by the action. In instances where the amount or extent
of incidentd take is exceeded, any operations causing such take must cease pending reinitiation.

FISH AND WILDLIFE COORDINATION ACT COMMENTS

The following comments condtitute the report of the Service and the Department of the Interior on this
project and are submitted under provisions of the Fish and Wildlife Coordination Act (FWCA).

The applicant Sated that he plans to stabilize the beach by planting beach grass. The Service
recommends the mgority of the planting be done with American beach grass, Ammophila
breviligulata, becauseit is native to Virginiaand is an excdlent sand-binding species (Radford et dl.
1968). Since American beach grassis a cool-season grass, it should be planted in late winter (January-
March). The Service recommends that any other species planted be native to Virginia

The Service gppreciaes this opportunity to work with the Corpsin fulfilling our mutua responsbilities
under the ESA and FWCA. If you have any questions, please contact Mr. Eric Davis at (804) 693-
6694, extension 104.

Sincerdly,

Karen L. Mayne

Supervisor

VirginiaFHdd Office

Enclosures
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